
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REG!ON 4 


AflANTA FEDERAL CENTER 
61 FORSyTH STREET 

ATLANTA, GEORGIA 3;)JQ3~960 

!FEB 28 2012 

C~RTIEillR MAIL 70102780000182160164 
B.!'TURlill-ECEIPT RT;:QUESTED 

Mr. Ephraim Spielman 
Sanders Law Group, I.LC 
6400 Powers Ferry Rood, Suite 300 
Atlanta, Georgia 30339 

Re: Consent Agreement and Final Order No. 

nooket No. CWA-04-2011-4501(b) 

Ingles Markets, fne, I Ingles Distribution Center 

Black Mountain. North Carolina 


Dear Me Spidman: 

Enclosed please find a fully executed copy oflhe Consent Agreement and Final Order, finalized by the 
u.s. Environmental Protection Agency, Region 4 and the Regional Judi,,:ial Officer. Please make note 
of the proVisions under SL-ction IV. Payment. 

Sbould you have any questions or concerns regarding this matter, please contact Mr. Humbcrlo Guzman 
at (404) 562-8942. 

Sincerely, (' 

~)W";6" b~'i 
U I 
Dcnlsse D. Diaz, Chief 
Clean Water Enforcement Branch 
Water Protection Division 

Enclosure 

cc: 	 Mr. Charles Wakild 
Division of Water Quality 
North Carolina Department of Environment and Natural Resources 

IntfOme' Addrsn {URl) • http;{jW'NW,~.goV 


A.¢'f..I.'t/litK:ycl~bl<•• Prinled wth V"7!'lal:1t 01 fb-.! lolIl>ot\ Rllt'jdOOP.,,&f{M!f\mIlm JO% P(I$I(;{lIlSUllW(l 


http:http;{jW'NW,~.goV


REGION 4 8!l 
:r 
,.." 

IN THE MA1'TER OF: I l> 

) CONSENT AGREE~IENT ANI! 
INr.U:S MARKETS, INC. 
INGLES OISTRIBUTION CENTER 

) 
) 
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:x 
...... 

UNITED ~HATES ENVIRONMENTAL PROTECTION AGENCY 

'" IILACK MOUNTAIN, ;'10RTH CAROLINA) '" 
) '" RESPONDF.NT. ) IJOCKET NO. CWA-04-2012-1501(!lf 
I 

CONSENT AGREEMENT 

I. St.tutory Authority 

1. 11lis is a civil penalty proceeding pursuant to Section 309{g)(2)(A) of the Clean Water 
Act f'CWAn), 33 U,S,C. *13 i9{g)(2)(A). and the Consolidated Rules of Practice Governing the 
Administrative Assessment o/Ci..U Penalties, Issuance v/,C(}mpliance or Corrective Action Orders and 
the Revocation. Termination or Suspension of'Pcrmirs, including Subpllrt I. published at 64 Fro, 
Reg. 40176 (July 23, 1999) and codified at 40 Code of Pederal Regulations ("C.P.R.") Part 22. 

1. The authori,y to take action under Section 309(g)(2)(A) ofUt" CWA, 33 U.S,c. 
~ 131 9(g)(2)(A), is vested in the Al,lministrator of the linited States Environmental Protection Agency. 
The AJministrator has Jelegated this authority to the Regional Administrator, Region 4. who in tum has 
delegated this authority to the Director of the Water Protection DiviSion, who in tum has delegated this 
authonty to the Chiet\lfthe Clean Water Entbrcement Bmnch of the EPA, Region 4 ("Complainant"). 

H. Alteeatioos 

3. At all times relevant to this action. Ingles Markets. Inc. ("Respondent"), was a 
L:orporation duly organized and existing under the taws of the State of North Carolina and, therefore, is a 
"",,<son" within 'he meaning of Section 502(5) of the CWA, 33 U.S.C. § 1362(5). 

-+. At alt times relevant to this action, Respondent owned andior operated a construction site 
known as Ingles Distribution Center ("Development") located on Highway 10, tn Black Mountain. 
North Carolina. 

5. To accomplish the objective of the CWA, defined in Section IOl(a) of the CWA, 
33 lJ}O;.C. § 1251 (n). to restore amI maintain the chemical. physical and bio!ogical integrity of 
'he nation's wat«s. S""tion 301(a) of rhe CWA. 33 U.S.C. § 1311(a). probibits the discharge of 
pollutants by any person into waters of the United States except as in compliance with a 1'-."ational 
Pollutant Discharge Elimination System r'-"!PDES") pennit issued pun;.uant to Section 402 ofthc CWA. 
33 U.S.c. § 1342. 

6, SectIOn 402 of the CWA. 33 U.S.C. § 1342, establishes an NPDES Pennit Program 
authoriztng the EPA or authurized states to administer the r-.;PDES Permit Program, including the 
is.suilnce of NPDES permits allowing tor the discharge of pollutants. including stormwater. into 
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navigable water. subject to spccilic terms and conditions. The EPA has gnu>ted the State ofNorth 
Carolina. through the Department of Environment and Natural Resources ("NCDENR"), approval to 
issue NPDES permits pursuant to Section 402(b) of ,he CWA. 

7. The NCDENR issued a General Permit to Disehorge Stormwat., Under the National 
Pollutant Discharge Eliminalion System/or Construction AClivilies, Permit No. ~CGOlOOOO ("Pennit". 
in accordance wi,h North Carolina General St.tute 143-215.1 and the CWA. The PermitWll3 effective 
January 1. 2010. and expired on August 2. Z{) 1 L The Permit was re-issued with an effective date of 
August3, 2011, and shall expire on July 31. 2016. 

g. The NCDENR Division of Land Resources, Land Quality Section or an approved local 
program. in this case Buncombe County. is responsible for the issuance.. compliance and enforcement of 
North Carolina General Statute 1I3A-54.1, the rules adopted by lhe North Carolina Sedimentation 
Control Commission. and the approval ofcoverage under the Permit upon submission and approval of 
an Erosion and Sedimentation Control Plan ("Plan',) prior to commencement orconstruction. 

9. On December 17, 2001, Ingles submitted a Plan (0 Buncombe County seeking coverage 
under the Permit for its Development. Buncombe COlUlty issued its approval of the Plan., and coverage 
under the Penni~ on Janoary 2, 200K. 

10. Part LA.2 ofthe Permit requires the implementation of the Plan as approved. Deviation 
from the approved Plan ,balt constitute a violation of the terms and conditions of the Permit, unless to 
correct an emergency or to make a minor moditkation, in which case the deviation must be noted on the 
approved Plan. A C<lpy of the approved Plan and copy of the Permit mu.t be maintained II! the site. 

11. Part 1.,A.4 oftbe Permit requires the Pennittee to select, install, impleroent and maintain 
Best Management Practices ("BMPa") and control measures that minimize pollutants in (he discharge to 
meet the requirements ofthe Permit. 

12. Part 1.8.5 Qfthe Permit requires the Pennittee to take immediate on-site action to control 
the discharge of sediments ifvisible sedimentation is leaving the site or entering receiving waters. 

13. Part r.c.1 of the Permit requires compliance with Part I.A of the Permit once disturbance 
has begun on the site until completion ofconstruction or development and establishment ofa permanent 
groundlO:over, 

14. Part I.C.2 of the Permit requires the Permit1l!e to provide operation and maintenance 
necessary to operate stnrmwater and all erosion and sedimentation control measures controls at optimum 
t; tliciency . 

15. Part ILB.I of the Permit requires compliance with aU conditions of the Permit Any 
Permit ooocompliance consUtuIes a violation of the CWA. 

2 



16. Part II.B.2 of the Permit require. the Permittee to tslre all reasonable steps to minimize or 
prevent any discharge in violation of the Permit which has a reasonable likelihood ofadversely affecting 
human health and the environment. 

17. Part II.C.I of the Permit requires the Permittee [0 properly opernte and maintain all 
control measures and systems of_ent and control (and related appurtenances) which are installed or 
used to achieve compliance with the conditions of the Pennit. 

18. On March 1. 2illl, representatives of the BPA, in conjunction with NCDENRand 
Boncombe Coonty, performed a Compl\an<e Stonnwater Evaluation Inspection ("CSWEI") at 
Respondent's Development to evaluate the treattnent and disposal of stonnwater in accordance with the 
CWA, the regulations promulgutcd thereunder at 40 Code of Fedet.al Regulations ("C.F.R.") § 122.26 
and the NCDBNR Permit. 

19. As a remJlt of the CSWEI, the EPA has determined that the Respondent discharged 
stonnwater associated with industrial activity from its Development within the meaning of 
Sendon 402(p) of the CWA, 33 U.S.C. § 1342(p) and its implementing regulations into the Swannanoa 
River, a navigable water of the United States. 

20. During the CSWEI, the EPA inspectors observed the following: 

A. The Plan did not reflect current conditions because it did not identifY the 
Ibre. (3) autlltll. at the Developrnen~ as required by Pru:1llI.A.2, LC.! and n.B.I oflhe. 
Pennit. 

B. Sediment discharges were observed entering the Swannanoa River at the 
outfall of sediment basin #2, and at the outfall on the southwestern portion of the 
Development, in violation ofParts I.B.5, n.B.I and II.S.2 of the Permit. 

C. Stabilization was needed for a bonn on the south side of the Development, at 
the outfalll"r the stonnwater bypass line, at sediment hasin #2, at a soil stockpile on the 
southwestern portion ofthe Development,. and at a drainage ditch on the western portion of the 
Development; and ma.intenance was needed for stonn drain inlets on the western portion ofthe 
Development and perimeter silt fencing 00 the southeastern portion of the Development. as 
required by Pru:1llI.A.4,I.C.l,I.C.2 and n.B.! of the Permit. 

2 L Therefore, the Respondent has violated Sections 301 and 402(p) of the CW A, 
33 U.S.C. §§ 1311 and 1342(p), by failing to comply with tho NCDENR Permit, and also for discharges 
not authorized by the NCDENR PenniL 

ilL Sli:pulatioo. and Findiogs 

22. Complainant and the Re,poodeot have conferred for tho porpose of settlement pursuant to 
~o C.F.R. § 22.18 and desire to resolve this matter and settle the allegations described herein without a 
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lonna! hearing. Therefore, without the tllking of any evidence or testimony. the making of any 
'''gum.nt. or tho adjudication orany issue in this matter. and in accordance with 40 C.F.R. § 22.13(bl. 
this Consent Agreement and Final Order ("CAlFO") win simultaneously commence and conclude this 
mattet. 

23. For the purposes of this CNFO. the Respondent admilS tho jurisdictional allegations set 
out above. and neither admits nor denies the tactual aIlega.l.ions set out above. 

:24. The Respondent hereby waives its right to contest the allegations set out above and its 
right to appeal the Final Order accompanying this Consent Agreement. 

25, The Respondent consents to the assessment of and aA,.'feeS to pay the civil penalty as set 
forth in this CAiFO and consents to the other conditions set forth in this CNfO. 

26. By signing this CAfFO. the Respondent certifies that the intonnation it has supplied 
concerning this matter was at the time of submission, and is. truthful~ accurate and complete for each 
such submission. response and statement. The Respondent realizes that there are signiticant penalties for 
submitting false or misleading intbnnatlon, including the possibility of tines and/or imprisonment for 
knowing submission of such infonnarion. 

27. The EPA reserves the right to IlSSeSS and cOllect.ny and all civil penalties tor any 
violation described herein to the ex.tent that any information or certification provided by the Respondent 
was materially false or inaccurate at the time such information or certification was provided to the EPA. 

2ft Complainant and the Respondent agree to settle this matter by their execution of this 
CAJ....O, The parties agree that the settlement ofthls matter is in the public interest and that thls CAI'FO 
is consistent with the applicable requirements of the CWA. 

IV. Pum!!n! 

29. Pun,"all! tu Section 309(g)(2)(A) oftne CWA. 33 U.S.C § 1319(gJ(2j(A). and 
40 C"F.R. Part 19. and considering the nature of the violations and other relevant tactors., the EPA has 
detennined that six thousartd dollars ($6.000.00) is an appropriate civiJ penalty to settJe tills action. 

30. The Respondent snail submit payment of the penalty specified in the preceding paragraph 
within thirty (30) days of the etlbctivt! date of this CAfFO via a cashier' 5 or certified check, payable to 
the order of'''Treasurer. United States of America.... The check shall reference on its lace the name of 
Respondent and the Docket Numhor o!'this CNFO. Such payment shall be tendered to: 

U.S. Environmental Protection Agency 

Fines and Penalties 


Cinci.n.nati Finance Center 

P. O. Box 919077 


St Louis. Missouri 63197-9000 
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11. At the time of payment. the Respondent shall send a separate copy ofthe check, om! a 
written statement that payment has been made in accordance with this CiVFO, to the following persons 
at the lollowing addresses; 

Regional Hearing Clerk 

U.S. Environmental Protection Agency, Region-l 


61 forsythStr<'Ct, SW. 

Atlanta, Georgia 30303-8%0 


and 

M,. Mary Mattox 

U,S, Environmental Prolection Agency, Region 4 


Water Protection Division 

Clean Water Enforcement Branch 


Municipal and Industrial Enforcement Section 

61 Forsyth Street, S. W. 


Adanla, Georgia 30303-8960 


32. The penalty amount specified aoov~ shall represent civil penalties assessed by the EPA 
and shall not be deductible tor purposes of federal taxes. 

33. Pursuant to Section 309(g)(9) of the CWA, 33 U.S.C. § 1319(g)(9), failure by the 
Respondent to pay the penalty 4.'jsessed by the CAirO in full by its due date may suhject the Respondent 
to U civIl action to coHect the assessed penalty plus interest (at currently prevailing rates Hum the 
IJffectivl;,; date of this CAirO). attorney's fees, costs for collection proceedings and a quarterly 
nonpa),ment penalty for each quarter during which such failure to pay persists. Such nonpayment 
penalty shall be in an amount equal to twenty percent (20%) of the aggregate amount of such penalty 
und nonpayment penalty which are unpaid as of the beginning ofsuch quarter. In any such collection 
:n:tion, the validity, amount and appropriateness of the penalty and of this CAl FO shalt not be subject to 
revtew. 

V. General ProvisioQS 

34. This CAiFO shall not relieve the Respondent of its obligation to comply with all 
applicable provisions of fcdt.-raI. ::;tute or local law, nor shall it be construed to be a ruling on, or 
detcmlination of. any issue related to any federal, state or local permit. Other than as expressed herein. 
cOfripliance with thls CAlFO shall not be a detense to any actions subsequently commenced pursuant to 
federal laws and regulations administered by the EPA. 

35. Nothing in this CNfO shalJ be construed as prohibiting, altering., or in nny way limiting 
fhe ability of the United States to .'leek any other rt:medies or sanctions avrulablc by virtue of the 
Respondent's violation of this CAIFO or of the statutes and regulations upon which this CAiFO is 
based. Qr tor the Respondent's violation of any federal or state statute. regulation or pernriL 
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36, E,'(cept us otherwise set forth herein. this CAlFO constitutes u ~t:ttlement by Complainant 
~tt1J the Rt!Spondent of<Ill claims tor civil penalties pursuant to the CWA with respect to only those 
violations alleged in this CAfFO. Except as otherwl::;e set torth herein. I.:ompliance with this CNFO shall 
resolve the allegations of yinlaticin.~ contained herein. Nothing in this CNFO is intended to nor shall be 
t:umotrucd to opt."!ate in any way to resolve any criminal liability of the Respondent, or other HabHity 
resulting from violations that were not alleged in this CNFO. Oth"",! than us expressed herein~ 
Complainant does not waive any right to bring an entorcemcnt action ngamst the Respondent ror 
violation ofany tederal or state statute. rC'!,"Ulatioll Of pennit, tu initiate an action tor imminent and 
~ub!itantial \:Jfl(.hmgemlcnt or to pursue criminal enforcement. 

37, Each unden;igned representative of the parties to this CAIFO ccrtHles that he or she is 
fully a.uthorized to enter into the terms nnd conditions of this CAlF'O and to exec-ute and legally bind that 
party to it 

38. This CAlFO applies to and is binding upon the Respondent illld tts offk"eTS. directors. 
employees, agent~ successors and a.,"isigns. 

39. Any change in the legal status of the Respondent. including but not limited to any trtlrlstcr 
of assets of real or personal property, shall not alter the Respondent's responsibilities under this CAiFO. 

40. Each party shaH bear its own costs and attorneys fees in connection with the action 
resolved by this CA/FO. 

41, fn accQrdance with 40 C.F,R. § 22.5, the individuals below are authorized to ret:cive 
service relating to Ihis proct-wing. 

For Complainant: 

\1s. Judy Marshall 

Assudate Regional Counsel 


Otlice of Environmental Accountability 

U.S. Environmental Protet:tion Agency, Region 4 


61 Forsyth Street, S.W. 

Atlanta, Georgia 30303-8960 


(.104) 562-9533 


For the Respondent: 

Mr. Ephraim Spielman 

Sanders Law Group. L LC 


6400 Powers ferry Road, Suite JOO 

Athlllta, Georgia 30339 


(678) 648-2021 
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42. The parties acknowledge and agree that this CAlFO IS suhject to the requirements of 
40 C,F ({" § 22.45{c)(4), which provides a right to petition to ~t aside a consent agreement and proposed 
tinal order hased on comments received during the public comment period. 

43, Pursuant to Seaioo309(gl of the CWA, 33 U$,C § 13 I9(g), and 4Q eFR § 2238(b), 
Complainant represents that the: Stllte ofNorth Carolina was provided II prior opportunity to consult with 
Complainant regarding this matter, 

•VI. Effective Date 

44, The effective date of this CAIFO shall be the date on which the CA/FO is flied with the 
Regional Hearing Clerk 

AGREFJJ A~I) CONSKNTED TO: 

Fu, RESPONDENT: 

,~ Date: I\-ad-\I_______________nm'w'HHH. _'" 
m ~~~--

'IN. Randolph Jameson, Vk~e rCSl(lenl 
Real Estate and Distribution 
Ingles Markets, Inc, 

Fo, COMPLAINANT, li.K ENVIRON:'.tE:'ITAL PROTECTION AGENCY: 

I )enisse D. Dlaz, etHef 
Clean Water Enforcement Branch 
Water Protection Divisiun 
U$, EPA, Region 4 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 4 


IN THE MATTER OF: ) 

) CONSENT AGREEMENT AND 

INGLES MARKETS, INC. ) FINAL ORDER 
INGLES DISTRIBUTION CENTER ) 
BLACK MOUNTAIN, NORTH CAROLINA) 

) 
RESPONDENT. ) DOCKET NO. CWA-U4-2012-4S01(b) 

) 

FINAL ORDER 

In accordance with the Consolidated Rules afPractice Governing the Administrative Assessment 

(~lCivii Penalties, issuance a/Compliance or Corrective Action Orders and the Revocation, 

Termination or Suspension a/Permits, including Subpart I, 40 C.F.R. Part 22, and authorities delegated 

to me, the torcgoing Consent Agreement is hereby approved and incorporated by reference.': into this 

final Order. Pursuant to Section 309(g)(2)(A) of the CWA. 33 U.S.c. § 1319( g)(2)(A). the Respondent 

is hereby ordered to comply with the tenns of the foregoing Consent Agreement. 

U.S. ENVIRONMENTAL PROTECTION AGENCY 

S 'an B. Schub 
Regional Judicial Officer 



Docket No, CWA 04-2lI12-4501(b) 

CERTIFICATE OF SERViCE 

The under.!igned ccrtilles that a true and correct copy of the attached CONSENT 

AGREEMENT AND FINAL ORDER in the matter of Ingles Markets, Inc" D""ket No. CWA-04

2012-4501(b), filed with the Regional Hearing Clerk on ;1- diS ,2012, was served on 

a -a2 .2012, in the manner specified to each of the persons listed below. 

By hand-delivery: Ms. Judy Marshall 
Associate Regional Counsel 
Office of Environmental Accountability 
U.S. Environmental Protection Agency, Region 4 
61 Forsyth Street, S.W. 
Atlanta, Georgia 30303-8960 

By certitied mail, 
return receipt requested: Mr. Ephraim Spiehnan 

Spielman & Hicks, LLC 
6400 Powers Ferry Road N.W., Suite 200 
Atlanta, Georgia 30339 

Mr. Charles Wakild 
Director, Division of Water Quality 
North Carolina Department of Environment and Natural Resources 
1617 Mail Service Center 
Raleigh,. Carolina 27699-1617 

Ms, Patricia A, Bullock 
Regional Hearing Clerk 
Sam Nwm Federal Center 
US. Environmental Protection Agency, Region 4 
61 Forsyth Street, S,W, 
Atlanta, Georgia 30303-8960 
(404) 562-9511 



EPA ACCOom:S :RECEIVABLE CONTROL Nt.lMBER FORM ============_ m==_=====, =--====-==--= 

W 	 w:: COMPLETE BY ORIGINATTNG OFFICE: 

(attach a copy of the final order and transmittal letter to Defendant/Respondent) 

This fo~ was originated by: "Ma<y~~~Ma~t~t~o~Xc-________________________________~1~-~6~-~1~2~C7~ 
(Namal [Data] 

i.n 	the WPD/CWEBj'Iofunioipal and Industrial. Section at 404-562-~133 
[OffiColl (Telephone N\J.Illber] 

[] 	Non-SF Judioial Orcier/Cons$Ot Decree. ~ Administrative Order/Consent Agreement. 
lJSAO COl..I.J!::CTS. FMS COLLECTS PAYMENT. 

o SF Judicial OrdQr/Con:e9nt Decretl. o Othor Rece.ivabla.. 

l1'MS COLlECTS. 


o This is an origl.nal debt. o This is a II\Od.;i.ficatiof'l, 

P~E:-,c"I"n"q.l:.,..~... ·n"",~,.,""__________________""r7k7e.,t",~I"n"o./CI:n""q~1~.".~D<,~.,t,r"iI>u"".t=.:o~n~c..n"".tc.cr"",~B",",",,~~,.,~,u"n"t"a~•• _ 
(Name of person and/or Company/Munici~lity making the Payment) 

The 	Total Dollar Amount of ~l.vabla: ,$'::::'6:,:0:'0;'::0-:::::,,=::::::::::::::::;::-""::--:;:::::=,___________________ 
[If ~n in.stallm«nU, attach schGdule of amounts and respeetive dUG da.'t$:e] 


The Case Docket Number: :,""~A"-"O..'=<:20"1!c2~-::4,,5,,,O!.',,,(<;b~)_______________________ 


Th$ Site-Specific Superfund (SF) Account Numbar: ___________________________________________ 


The 	Designated R$gional/Heaciquarters Program Office: R!gion 4 Water Protection Div~sion 

TIle [FMS Accounts Receivable Con1rol Number i5; -======~;;--';ha'
If Y<:'U have any questionaJ call: .... in the Financial Ma.nl)gement section, 

Telephone Number: 

====.======================~========================....=======================a====== 
DISTRIBUTION: 

A. 	 JUl)tCtAL ORDERS: COPl.litS of thi.e form with an attachfKl copy of the front page of the 
FINAL JUDICIAL OROER should be mailed to; 

1. 	 Debt TracX1nq Officer 2, Originatin9 Offl..oe (ORC) 
Environmental Enforoement Sec~on 3. Designated Program Office 
Department of Justice/RH 1647 
P.O. BOX 7611, Benjamin Fr~in Station 

Washington, DC 20044 


~~:§~~C~OPiQlJ of this form with an attached copy of the front page of 
~ shou1d be sent to: 

B. 

1. 	 Originating Office 2. DesJ.911iiltad hogram. Office 
3. 	 Regional Hearin9' Clet:k 4. Regional Counsel 



EPA ACCOUNTS RECEIVAeLE CONTROL NUMBER FORM 

PROGRAM SPECIFIC INFORMATION 


Case DOckQ~ Contro~ Number: ~CHA~~-~Q~~5=-2~O~1~2~-~4~5UQU1~(Ub~IL-_______________________ 

Total Amount Due;$,-_6R-.~O~Q~O~______________________________________________ 

x Full payment due within 30 days of ths affective date of the CAFO. 

_______ Installment payments to be paid: 

Amount Due: Date Due; 

$~.--~-.~ 


$--~-
$_


$ 



